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Agency Deference - A new landscape

• What is agency deference?
• The courts’ acknowledgement that the experience of the administrative 

agency gives it familiarity with the particularities of the issue, which the 
court can not replicate 

• Which results in the courts deferring to the agencies on regulatory 
interpretation, application and enforcement



When should an Agency be given 
deference?

• In 1984 US Supreme Court establishes new standard on agency 
statutory interpretation – (Chevron USA v. NRDC)
• First question the court must answer – is the intent of Congress clear?

• Second question – if not, defer to the agency position if it was a 
permissible construction of the statute

• Over time the courts have deferred to agencies to a point …….beyond 
technical subject matter expertise 

• Resulting in the courts allowing agency a long leash on developing new 
regulations



Loper Bright Enterprises v Raimondo
US Supreme Court  (2024)

Courts must now “exercise their independent judgment in deciding 
whether an agency has acted within its statutory authority, as the APA 
requires.”

With Chevron overruled what next?
What weight will be given agencies’ interpretations?

How will state agency interpretations be reviewed?

How broadly will Loper be applied?
What about previously decided matters?



Response

“Supreme Court’s Agency Power Rulings Could Change Regulatory 
Landscape For Years to Come”  - WSJ 

• “In Flagrant Judicial Power Grab, Court Discards Chevron Doctrine, 
Undermining Congress and Agencies, and Threatening 
Government Programs that Protect Americans” - Constitutional 
Accountability Center   



How will this affect Mississippi?
• Was  – “……reviewed de novo, but with great deference to the agency's interpretation.” 

• Then - King v. Mississippi Military Department, Supreme Court of Mississippi. June 7, 2018

• Now - “……. in deciding no longer to give deference to agency interpretations, we step fully into 
the role the Constitution of 1890 provides for the courts and the courts alone, to interpret statutes.”

• So, how will Loper affect Mississippi agency decisions? 

https://1.next.westlaw.com/Document/Ie7d416d06aa311e89034f60e1699ddbe/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=245+So.+3d+404&docSource=b57af2ca000f48859c0368ccec498a28&ppcid=3312cd500af749f191868b0ba2460c7e


Sackett v EPA

Context of the Decision

What did SCOTUS say?

EPA/USACE Regulatory Response

Brand New Development



Context of the Decision

January 2023 Rule

Facts of the Case



January 2023 Rule

(Published in FR January 18; took effect March 20)

Stated purpose was to return to the pre-2015 definition of WOTUS:



January 2023 Rule

Source: EPA



January 2023 Rule

Source: EPA



January 2023 Rule

Source: EPA



Sackett: Technically Unrelated
(But actually pretty related)

Argued Oct 3, 2022

Opinion May 25, 2023

Case originated in Idaho in 2008
Landowners sought to build a home, began backfilling

EPA sent compliance order due to wetlands on the property
Required restoration plan, threatened $40K/day penalty

Rule in effect at the time used “significant nexus” test



Sackett v EPA, 598 US 651

Source: Google Earth



Start with the Statutory Text
At base, this is what the courts are supposed to do: apply 
the law to the facts

33 USC § 1344 (i.e., Section 404 of the CWA)
§ 1344(g)(1) refers to “navigable waters . . . Including wetlands 
adjacent thereto.”

33 USC § 1362 (i.e., Section 502 of the CWA)
Defines “navigable waters” as “waters of the United States, 
including the territorial seas.”



Sackett v EPA, 598 US 651

EPA acknowledged under “significant nexus” test “‘almost all 
waters and wetlands’ are potentially subject to regulation.”

Result is highly discretionary decision-making



Sackett v EPA, 598 US 651

So the majority seeks to narrow the CWA’s application:

• But what about wetlands?



Sackett v EPA, 598 US 651

Because §1344(g)(1) “includes” adjacent 
wetlands within the definition of WOTUS, 
“these wetlands must qualify as ‘waters of the 
United States’ in their own right. 
In other words, they must be 
indistinguishably part of a body of water 
that itself constitutes ‘waters’ under the 
CWA.”



Sackett v EPA, 598 US 651

But doesn’t “adjacent” mean “next to?”



Sackett v EPA, 598 US 651

When is a wetland “indistinguishable” from 
traditional waters?

When there is a “continuous surface 
connection” such that “there is no clear 
demarcation between ‘waters’ and ‘wetlands.’”



Sackett v EPA, 598 US 651



Sackett Opinion on its Own Terms

Source: Historic Aerials

Navigable Water

Sackett Property

Wetland



EPA/USACE: August 2023 Rule
August 29, 2023: Final rule to amend the definition 
of WOTUS to “conform” with Sackett



EPA/USACE: August 2023 Rule

Similarly, the new rule is “immediately effective” pursuant to APA.

Rulemaking acknowledges Sackett made clear that:

The “significant nexus” test is no longer viable

The regulatory definition of “adjacent” must be narrowed to 
continuous surface connnection

Wetlands cannot be considered jurisdictional purely because 
they are interstate



Post Sackett Implementation 



Corps of Engineers – internal 
memorandums

1st - strict interpretation of Sackett
Only surface connection – relatively permanent or continuously flowing 

A few days later  - a 2nd much broader approach
No significant nexus necessary, only need connecting feature (does not 
matter how it flows)

Groundwater can make that connection

Using prior Corps Raponos guidance for “relatively permanent”



EPA – Corps of Engineers September 27, 
2023 Memorandum





EPA – Corps of Engineers September 27, 
2023 Memorandum (pre-2015 
regulatory regime)



(a)(3) All other waters such as intrastate lakes, 

rivers, streams (including intermittent streams), 

mudflats, sandflats, wetlands, sloughs, prairie 

potholes, wet meadows, playa lakes, or natural 

ponds, the use, degradation or destruction of 

which could affect interstate or foreign 
commerce including any such waters:

(a)(7) Wetlands adjacent to waters (other 

than waters that are themselves wetlands) 

identified in paragraphs (s)(1) through (6) of 
this section;



August 2024 memo 



Secret Memos 

FOIA request (numerous independent parties)   1,128 response with 
most Corps pages redacted 

Local Corps districts instructed to not share this information



Waters of the State



Waters of the State 

Why is MDEQ proposing new regulations?
“Instead of decreasing regulatory uncertainty, actions at the federal level 
have increased regulatory uncertainty” – MDEQ November 2023

Why is MDEQ concerned about this definition?
Section 402 NPDES permits

Industrial 

Stormwater 

Section 401 Water Quality Certifications



(f) “Waters of the state” means all waters within the jurisdiction of this 
state, including all streams, lakes, ponds, impounding reservoirs, 
marshes, watercourses, waterways, wells, springs, irrigation systems, 
drainage systems, and all other bodies or accumulations of water, surface 
and underground, natural or artificial, situated wholly or partly within or 
bordering upon the state, and such coastal waters as are within the 
jurisdiction of the state, except lakes, ponds or other surface waters 
which are wholly landlocked and privately owned, and which are not 
regulated under the Federal Clean Water Act (33 U.S.C. 1251 et seq).

MS Code Ann. §49-17-5(f)



Current Discussion

Classification of waters
Type I – permanent or relatively permanent 

Type II – Intermittent and seasonable connection to groundwater or flow in 
response to precipitation

Type III – standing water that may have seasonal connection to 
groundwater

Type IV – flowing for short periods after rainfall, no contact with 
groundwater 



Potentially Excluded Waters

Landlocked and privately held

Exempted activities – agriculture

Stormwater conveyances not under MS4

BUT – then the MDEQ expresses concerns with such situations as 
private lakes with multiple owners or discharges into dry ditches 
that flow to rivers or tributaries 





Questions?

kturner@watkinseager.com

aorlansky@watkinseager.com

mailto:Kturner@watkinseager.com
mailto:aorlansky@watkinseager.com
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